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The Big Picture
 Section 188 of the Workforce Innovation and Opportunity Act (WIOA)

(amending the Workforce Investment Act (WIA))requires
nondiscrimination and equal opportunity in the administration, oversight
and delivery of WIA/WIOA-related:
 Services
 Aid
 Benefits
 Training
 Employment practices (i.e. positions with your agency or company that are funded with

WIOA dollars)

 The key is consistent and uniform application of sound policies and

procedures.
 Compliance with the nondiscrimination requirements of the WIA/WIOA
Section 188 stems from the following themes:
 Access (program access and physical access)
 Equal Opportunity (able to meaningfully participate in, and benefit from, the program or

activity)
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Compliance Measures: An Overview
 Your Equal Opportunity (EO) Officer
 Know WIA/WIOA Section 188 and related civil rights laws that apply to your
programs and activities (see http://www.doleta.gov/WIOA).
 Know your programs and activities from start to finish
 Governor’s responsibilities for developing compliant policies
 Develop policies and procedures that apply across the board
 Assurances
 Taglines
 Discrimination complaints
 Harassment and hostile environment
 Serving persons with disabilities
 Serving limited English proficient (LEP) persons
 Handling religious-based accommodation requests

 Regularly train responsible staff
 Monitor your programs and activities
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Your Equal Opportunity (EO) Officer
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Who must have one?
 The Governor must designate a State EO Officer who:
 Has sufficient staff and resources to do the job
 Will monitor service providers for compliance with WIOA Section 188
 Develop and implement state’s “Nondiscrimination Plan”

 You must designate an EO Officer if you:
 Serve 15 or more beneficiaries during an entire grant year; and
 Employ 15 or more employees on any given day during the grant year.

 If you do not meet these two criteria, then you are a “small recipient,” and

do not need to officially designate an EO Officer. However, you are still
required to designate an individual who is responsible for:
 Adopting and publishing complaint procedures as directed by the Governor or

LWDA; and
 Processing discrimination complaints.

 29 C.F.R. §§ 37.23, 37.27-37.28; 29 C.F.R. §§ 38.28a, 38.32-38.33, 38.72-

38.73
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Criteria for selection
 Must be a “senior-level” employee
 Must have access to the “top officials” to report
directly on EO matters
 Must not be assigned other (non-EO-related) duties
or activities that create either an actual or apparent
conflict of interest with the responsibilities of an EO
Officer
 Must have knowledge, skill, and ability to do the job

 29 C.F.R. § 37.24; 29 C.F.R. § 38.30
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Recipient’s obligations to the EO Officer
 Ensure “senior level” employee designated who:
 Reports directly to top official (CEO, COO, Director) of organization or agency on

all EO matters
 Must have the support of top management

 Widely-publish and disseminate the EO Officer’s contact information

(including the TTY or relay number wherever a phone number is listed) on
the website, and on all internal and external written materials related to
WIA/WIOA programs and activities.
 Assign sufficient authority, staff and resources to the EO Officer to enable
him/her to perform EO duties.
 Ensure the EO Officer and staff are afforded the opportunity to receive, at
recipient’s expense, training to maintain competency.
 29 C.F.R. § 37.26; 29 C.F.R. § 38.29
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The EO Officer’s obligations
 Serve as the recipient’s liaison to the U.S. Department of Labor’s Civil

Rights Center and to sub-recipients.
 Conduct monitoring, including service providers, which are not required to
have a designated EO Officer, for compliance with WIOA Section 188 and
the “Nondiscrimination Plan” (WIA “Methods of Administration”)
 Review policies and procedures to ensure they are nondiscriminatory.
 Develop and publish discrimination complaint procedures in:
 Appropriate languages for limited English proficient (LEP) populations;
 Alternative formats for persons with disabilities.







Conduct discrimination complaint investigations.
Report directly to the top official regarding EO matters.
Undergo training (at the recipient’s expense) to maintain competency.
Oversee implementation of Governor’s “Nondiscrimination Plan.”
29 C.F.R. § 37.25; 29 C.F.R. § 38.31, 38.32 (small recipients appoint an EO
Officer who may have fewer obligations), and 38.33 (service providers not
required to appoint an EO Officer)
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Affirmative outreach
 EO Officer required to take affirmative steps to provide equal access for:
 Different sexes;
 Various racial, ethnic, and national origin groups;
 Various religions;

 Individuals with limited English proficiency;
 Individuals with disabilities; and
 Different age groups.

 Examples of steps to take:
 Advertising in media, such as newspapers or radio programs that target specific

populations;
 Sending notices about programs and activities to schools, and community
groups that serve various populations; and
 Consulting with community groups about ways to improve marketing and
outreach to various populations.

 29 C.F.R. § 38.40
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“Equal Opportunity Is the Law” poster/notice
 The U.S. Department of Labor’s “Equal Opportunity Is the Law” posters must be
posted prominently in a reasonable number of places where the public is served
and where staff congregates.
 Must be included in: (1) participant handbooks and manuals, in both their

electronic and paper form as well as memoranda and other internal or written
communications to staff; (2) provided to each participate and employee; and (3)
included in electronic and paper participant files to the extent both are maintained.
 Must be: (1) posted in languages other than English that are spoken by a significant
number or proportion of the population to be served; and (2) available in
alternative formats for individuals with disabilities. For copies of these posters in
English and in other languages, go to
http://www.dol.gov/oasam/programs/crc/EOPosters.htm.
 29 C.F.R. §§ 37.29-37.36; 29 C.F.R. §§ 38.35-38.36 (new WIOA poster/notice must
be published within 90 days of the effective date of the Part 38 regulations (i.e.,
December 2, 2016), or of the date the new regulations apply to the recipient,
whichever comes later).
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“Equal Opportunity Is the Law” poster/notice
 In addition to prominently displaying the poster/notice, the “Equal Opportunity Is
the Law” poster/notice must be disseminated to the following:
 Registrants and applicants
 Eligible registrants and applicants
 Participants
 Applicants for employment
 Employees, unions or professional organizations that hold collective bargaining

agreements or professional agreements with the recipient

 Must be provided “during each presentation to orient new participants, new
employees, and general public whether in-person or through use of technology”
 The poster/notice must be translated, as needed, for LEP persons, and must be
available in alternative formats for persons with disabilities
 The poster/notice also must be posted to your Web site pages
 A record must be kept demonstrating an individual’s receipt of the notice in the

participant’s program file; “[i]t must be part of both paper and electronic files, if
both are maintained.”
 29 C.F.R. §§ 37.29-37.34, 37.36; 29 C.F.R. §§ 38.34, 38.36, and 38.39
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Know Your Federal Civil Rights Laws
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The laws that apply to you
 Title VI of the Civil Rights Act of 1964 (race, color, national origin)
 Section 504 of the Rehabilitation Act of 1973 and Title II of the
Americans with Disabilities Act of 1998 (ADA) as amended (disability)
 The Age Discrimination Act of 1975 (any age)
 Title IX of the Education Amendments Act of 1972 (gender in
educational programs and activities)
 Section 188 of the Workforce Innovation and Opportunity Act of
2014 (race, color, national origin (including limited English proficiency),
citizenship, political affiliation or belief, religion, sex (including pregnancy,
childbirth, and related medical conditions, sex stereotyping, transgender
status, gender identity), WIOA participant status, any age, and disability
 Retaliation is prohibited by all of the laws
 29 C.F.R. § 37.5; 29 C.F.R. § 38.35
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The long arm of the law
 These statutes apply to all recipients and sub-recipients of

WIA/WIOA Title I-related assistance.
 This includes:
 Government agencies and quasi-government entities at the state, county, city, and









municipality levels (“pass-throughs” of WIA/WIOA funding)
Any individual or entity (community-based organization, private employer, private or
public institution, including any educational or health care institution) that receives
WIA/WIOA-related funding
Successors, transferees, or assignees of WIA/WIOA-related assistance in the form of
loans, grants, property, federal personnel, and so on
Subsidies
On-the-job trainers
Service providers and partners in the delivery of a WIA/WIOA program or activity,
regardless of whether the partner or service provider is co-located in the one-stop
center
Contractors that are part of the delivery process for the WIA/WIOA program or
activity
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How wide is the net?
These laws apply to your entire system for delivering WIA/WIOA Title I-assisted aid,
benefits, training or benefits – from start to finish including, but not limited to, the
following:
 Admissions
 Recruitment
 Outreach
 Contracting and procurement
 Enrollment
 Grants
 Vocational education and training
 On-the-job training
 Registration
 Testing
 Referrals for counseling, education, training, or employment
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Examples of recipients
 An private company that provides on-the-job training, or offers







an apprenticeship program for folks using funding in
WIA/WIOA-related individual training accounts.
A local high school, college, or vocational school accepting
students who attend using WIA/WIOA funds.
A company that provides language line and/or translation
services for LEP persons in WIA/WIOA programs and activities.
Community-based or faith-based organizations that operate
programs or activities with WIA/WIOA funding.
A company or organization that provides sign language
interpreter or captioning services for customers of your
WIA/WIOA programs and activities.
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Who is not covered?
 Beneficiaries and potential beneficiaries of the services, aid,

training, or benefits you offer.
 Folks seeking to participate in WIA/WIOA-funded programs

and activities may carry baggage that conflicts with the
nondiscrimination laws you enforce (i.e. the person seeking to
apply for a training program is racist).
 If a person meets the “essential eligibility requirements” for

the service, aid, training, or benefit you offer, then you must
allow participation even if you find the person irritating or
offensive.
 29 C.F.R. § 37.2(b); 29 C.F.R. § 38.2(b)(3)
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Plan of Action
 Make a list of the statutes enforced by the U.S. Department of

Labor, and the prohibited bases of discrimination covered by the
statutes.
 Locate your Governor’s “Nondiscrimination Plan”; this is your

roadmap for compliance under WIOA Section 188 (“Methods of
Administration” under WIA Section 188).
 Post this information to your Web site and in your written materials,

such as internal manuals or handbooks, notices, recruitment and
orientation materials.
 This information will:
 provide guidance to staff, and
 notify the public of their rights.
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Know Your Programs and Activities
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What Does This Entail?
 What are the WIA/WIOA programs and activities you offer?
 For each of the programs or activities, do you have written

policies and procedures in place for delivery of the service, aid,
benefit, or training?
 Do you have written “essential eligibility requirements” for the

service, aid, benefit, or training?
 Take yourself through the process from start to finish
 Who do you encounter?
 What steps are you required to take?
 How are decisions made?
 How does a person with a disability, or a LEP person, navigate the process?
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What is Discrimination?
Unconscious bias
_____

Prejudice

Discrimination

Stereotype
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Unconscious Bias and
Stereotype
 Unconscious biases are learned stereotypes that are automatic,

unintentional, deeply engrained, universal, and able to influence
behavior.
 A stereotype is a widely-held, but fixed and oversimplified, image or
idea of a particular type of person.

 Anyone who wears a turban is a Muslim.
 Anyone with a Spanish accent is an

immigrant.
 What is the problem? Based on generalizations and assumptions, not

facts.
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Prejudice
 Preconceived opinion stemming from the stereotype that is not

based on fact or reason
 Anyone who wears a turban is a Muslim who hates Americans.
 Anyone with a Spanish accent is an illegal immigrant.

 What is the problem? Prejudice is an opinion that is not rooted in

Stereotype

Drawing a conclusion

Unconscious bias

fact.
Prejudice
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Discrimination: Prejudice in Action
 Discrimination is prejudice in action (e.g., take an adverse action)
 Anyone who wears a turban is a Muslim who hates Americans so I . . .
 Anyone who speaks with a Spanish accent is an illegal immigrant so I . . .

Stereotype

Discrimination

Prejudice
in action
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Source: U.S. Equal Employment Opportunity Committee
Best Practices of Private Sector Employers Task Force Report (2014)

26

Black Men















Lazy
Undisciplined
Always late
Fail to pay taxes
Unqualified but protected by affirmative action
Violent
Confrontational
Hostile
Unable to handle stressful situations
Threatening
Demanding
Militant
Loud
Less intelligent than other racial groups
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American Indians







Not qualified
Irresponsible drivers
Drunken
Lazy members of the welfare ranks
More physical than mental
Risky behavior inconsistent with presence
and control needed for managerial positions
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Hispanic/Latino










Poor
Uneducated
Recently arrived in the United States
Chauvinist
Domineering
Arrogant
Prone to violence
Unwilling to learn English
Not patriotic toward the United States
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Latinas
 Strong and stoic

 Self-sacrificing
 Tied to family and community
 Dominated by husbands
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Asian/Pacific Islander













Intelligent
Hard-working
Highly-educated
Occupationally successful
Patient
Polite
Non-confrontational
Non-violent
Politically passive
Culturally resourceful
Detail-oriented
Good at science, engineering, technology
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Women (all races/ethnicities)
















Not want to work/hardworking
Not as committed as men to their careers
Not tough enough
Unwilling or unable to work long or unusual hours
Unwilling or unable to relocate
Unable or unwilling to make decisions
Too emotional
Too aggressive/not aggressive enough
Too passive
Lacking quantitative skills
Good with people
Warm and nurturing
Creative
Loyal
Good team player
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White Men
 Either:
 Upper class, privileged WASP (white anglo-saxon protestant); or
 Barely-educated “redneck,” “hillbilly,” “white trash”

 Angry white male
 Racist
Sources: Wikipedia, Harvard Business Review, The Economist, New York Times
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Plan of action
 Make sure your folks understand the prohibited bases of

discrimination in your WIA/WIOA-related programs and activities.
 Prominently display WIA/WIOA-related related resources, such as
the “Equal Opportunity Is the Law” posters and brochures in
multiple languages at departmental or agency locations as well as
any locations in the private sector frequented by the public seeking
to participate in WIA/WIOA-related programs and activities (i.e. onthe-job trainers, local colleges, apprenticeship program locations,
and so on).
 Make sure your staff has the necessary resources to ensure
nondiscrimination and equal opportunity for individuals who are
limited English proficient and individuals with disabilities
 Research populations in your service area and affirmatively develop
and implement marketing and outreach strategies to reach these
populations.
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Governor’s responsibilities
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Governor’s responsibilities
 Statewide oversight and monitoring, including recipients’

bookkeeping
 Liability for recipients’ actions
 Must develop and implement state’s “Nondiscrimination Plan”
 Submitted to Labor Department’s Civil Rights Center Director for approval
 Must be recertified by CRC Director every two years (changes or no

changes)

 Governor or LWIA grant recipient responsible for service providers’

compliance of WIOA Section 188
 29 C.F.R. §§ 37.50-37.55 (“Methods of Administration” under WIA
Section 188); 29 C.F.R. §§ 38.33, 38.50-38.55 (“Nondiscrimination
Plan” under WIOA).
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Plan of action
 Ensure compliance with the nondiscrimination and equal

opportunity provisions of WIOA Section 188.
 Conduct an “annual” monitoring of each recipient to ensure
compliance with WIOA Section 188, including:
 Conducting statistical or other quantifiable analysis of records

and data kept by the recipient under 29 C.F.R. § 38.41;
 Investigating any significant differences identified in the analysis;
and
 Assessing the recipient to determine whether compliance with
its administrative obligations under WIOA Section 188 (e.g.,
recordkeeping, notice and communication) as well as duties
assigned under the “Nondiscrimination Plan.”

 The Governor and recipient are “jointly and severally liable”

for all violations of WIOA Section 188
 29 C.F.R. §§ 38.51-38.52
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Policies and Procedures Applicable Across the Board:

Assurances

38

What are “assurances”?
 For WIA/WIOA Title I-financially assisted programs and activities,

there is a federal requirement that “assurances” must be included
any document related to the delivery of these programs. Examples
of some of these documents are:
 Contracts;
 Grants;
 Memoranda of understanding;
 Cooperative agreements;

 Requests for proposals;
 Job training plans; and
 Any other WIA/WIOA-related arrangements.

 “Assurances” put the recipient on notice that it is prohibited from

engaging in discrimination, and it informs the recipient of applicable
civil rights laws.
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Assurances: An excerpt
“As a condition of the award of financial assistance from the Department
of Labor under Title I of WIOA, the grant applicant assures that it will
comply fully with the nondiscrimination and equal opportunity provisions of
the following laws:
Section 188 of the Workforce Innovation and Opportunity Act of 2014
(WIOA), which prohibits discrimination against all individuals in the United
States on the basis of race, color, religion, sex (including pregnancy,
childbirth, and related medical conditions, transgender status and gender
identity), national origin (including limited English proficiency), age,
disability, or political affiliation or belief, or against beneficiaries on the
basis of either citizenship status or participation in any WIOA Title Ifinancially assisted program or activity; . . ..”
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Location of complete “assurances”
 The space is too limited to put all of the required “assurances” language on a

slide.
 The complete “assurances” language that must be included in all of your

WIOA-related arrangements is located at 29 C.F.R. § 38.25.
 The complete “assurances” language that must be included in all WIA-related

arrangements is located at 29 C.F.R. § 37.20.
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Plan of action:
Procurement and Contracting
 If you are issuing a Request For Proposal (RFP), contract, grant,

cooperative agreement, or procurement document, you need to be
able to answer the following question:
Is the RFP/contract/grant/cooperative/procurement/job training plan
document related to delivery of a WIA/WIOA-related program or activity?

 If the answer is “yes,” then the “assurances” language must be

specifically set forth in the document.
 29 C.F.R. §§ 37.20-37.22; 29 C.F.R. §§ 38.25-38.27 (covering the assurances

language as well as the scope and duration of this language)
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Plan of action:
Agency heads and equal opportunity professionals
 You should know the required assurances applicable to your

WIA/WIOA Title I-financially assisted programs and activities.
 Review and monitor any contracts, grants, cooperative

agreements, RFPs, and so on to ensure that the correct and
complete “assurances” language is included in each document:
 Review existing, open contracts to see if modifications need to be

made;
 Review future contracts to ensure that the assurances are present; and
 Have the parties to an arrangement sign an addendum if you find
deficiencies.
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Policies and Procedures Applicable Across the Board:

Taglines

44

What is the specific language?
Equal Opportunity Employer/Program.
Auxiliary aids and services are available
upon request to individuals with disabilities.

(Source: 29 C.F.R. § 37.34(a); 29 C.F.R. § 38.38)
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Why are “taglines” required?
 Taglines must be included on all written materials related

to your WIA/WIOA programs and activities.
 They are designed to provide initial and continuing notice

of your obligations to:
 provide equal opportunity to all customers, including

individuals who are limited English proficient; and
 properly serve persons with disabilities.
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Where do the taglines go?
 The taglines must be included on all written materials pertaining to your

WIA/WIOA-related program or activity.
 Include on your Web site (in the footer or header so that it is present on
every page).
 Some other examples of materials where taglines must be included are:
 Outreach, recruitment, and orientation;
 Registration;
 Counseling and guidance;

 Testing;
 Selection, placement, appointment, referral;
 Training;
 Promotion and retention;

 Publications, broadcasts, and other communications; and
 Written advertisements and scripts.

 29 C.F.R. § 37.34; 29 C.F.R. §§ 38.38-38.39
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Plan of action
 Include the taglines on your Web site (preferably in the footer or header),

on the discrimination complaint form, and on all other written
communications developed for your WIA/WIOA-related programs and
activities (including brochures, written advertisements, orientation
materials, registration, enrollment, or admission forms, and so on).
 Wherever telephone numbers are provided, you must provide information

pertaining to relay service or TDD/TTY numbers on the website and on all
written communications.
 Handling reasonable accommodation requests is an interactive process

between you and the person with a disability. Be open to suggestions and
to new technologies.
 Remember, “auxiliary aids and services” must be provided at no charge to

the individual with a disability.
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Policies and Procedures Applicable Across the Board:

Discrimination Complaints
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What is prohibited discrimination?
 A customer or potential customer alleges you took an “adverse action” against

him or her on a “basis” that is prohibited under WIOA Section 188 constitutes
prohibited discrimination. For additional discussion of the prohibited “bases,”
for WIA programs and activities, see 29 C.F.R. §§ 37.4 (religion and disability),
37.6 (religion), 37.7-37.9 (disability); for WIOA programs and activities, see 29
C.F.R. §§ 38.5 (general), 38.6 (bases other than disability), 38.7 (sex), 38.8
(pregnancy), 38.9 (national origin, including limited English proficiency), 38.10
(harassment), 38.11 (citizenship), and 38.12 (disability).
 For example, Jane alleges she was referred to a lower paying job, whereas men

with similar credentials were referred to higher paying jobs. Here, Jane has
alleged an “adverse action” (referral to a lower paying job) on a “basis”
prohibited under WIOA Section 188 (sex).
 Must be filed within 180 calendar days of the date of the alleged

discrimination.
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Types of Adverse Actions
The following are some examples of “adverse actions” that
may occur in your programs and activities:
 Denial of a service, aid, training, or benefit;
 Segregated treatment;
 Providing lesser services, aid, training, or benefits;
 Denial of an opportunity to participate as a member of a planning or

advisory body, which is an integral part of the WIOA-related program or
activity;
 Utilizing criteria (“essential eligibility requirements”) or methods of
administration (policies and procedures) that have a discriminatory
effect; or
 Applying different criteria for a service, aid, training, or benefit.
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Discrimination complaint procedures
 These procedures deserve extra attention. The EO Officer is required to develop and

publish these procedures. 29 C.F.R. § 37.25; 29 C.F.R. §§ 38.31, 38.72-38.73. Recipients
must established procedures that comply with regulatory requirements. 29 C.F.R.
§ 38.32. The Governor or LWDA grant recipient must develop and publish complaint
processing procedures on behalf of its service providers. 29 C.F.R. § 38.73.
 Make sure the procedures are in writing and are widely known and available to staff,

registrants, beneficiaries, and potential beneficiaries, contractors, service providers, and
so on. This can be accomplished through:
 Your Web site;
 Recruitment and outreach materials and presentations;
 Admissions and registration materials and presentations;
 Orientation materials and presentations;
 Newsletters and notices;
 Broadcasts, written news media; and
 Operating manuals and handbooks.

 It is equally important that staff in all agencies are trained regarding these policies and

procedures.
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Discrimination complaint log
 Required data:
 Basis of discrimination
 Name and address of the complainant
 Description of the complaint (adverse action)
 Date filed
 Date of disposition

 Log data for a complaint must be maintained for a period of

time not less than three (3) years after disposition of the
complaint. 29 C.F.R. § 37.39; 29 C.F.R. § 38.43(b).
 Identity of the particular individual filing the complaint must
be kept confidential to the extent possible.
 29 C.F.R. §§ 37.37(c) and 37.39; 29 C.F.R. § 38.41
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Program complaints
 “Program” complaints differ from “discrimination” complaints in that “programmatic” complaints do

not allege discrimination on a covered basis (e.g., race, color, national origin).
 An example: You offer an on-the-job training program through WIA/WIOA. Participation in the

program is limited to one year. Joan files a complaint that she was terminated from the program after
one year, and states that the time should be extended to accommodate the difficult economy.
 Joan has not alleged “discrimination” on a covered basis such as race, color, national origin, gender, age,

disability, or the like.
 This would be processed as a “program” complaint, not as a civil rights discrimination complaint. The
procedures for handling WIA/WIOA-related programmatic complaints are found at 20 C.F.R. § 667.600.
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Plan of action
 Ensure your Web site clearly notifies folks of: (1) the right to file a







discrimination complaint, (2) the civil rights laws applicable to your programs
and activities, and (3) the necessary contact information for the EO Officer, or
individual designated to conduct discrimination complaint investigations under
WIA/WIOA Section 188.
Develop and publish policies and procedures regarding the EO Officer’s
maintenance of the discrimination complaint log.
Ensure that the right to file a discrimination complaint is prominently posted
on your webpage and in all of your public spaces.
Train staff regarding how to process or refer discrimination complaints
involving WIA/WIOA-related programs and activities.
Ensure discrimination complaint information is available in alternative formats
for persons with disabilities, and in other languages for LEP persons.
Include relay service or TDD/TTY information on any written communication
that includes telephone numbers.
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Policies and Procedures Applicable Across the Board:

Harassment and Hostile Environment
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Harassment and hostile environment
 Clearly written policies setting forth prohibitions on harassment and

hostile environment along with written procedures for handling
these types of complaints are essential.
 Staff must be trained to recognize harassment or hostile

environment when it occurs and take appropriate steps to end it.
 Harassment and hostile environment can occur on any basis (e.g.,

race, color, national origin, age, disability, gender), and it is a form of
prohibited discrimination.
 29 C.F.R. § 37.6; 29 C.F.R. § 38.10
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Defined
 Quid pro quo harassment
 This is a form of bartering.
 You give me something, and I’ll give you something.
 A form of illegal discrimination.
 Example: Khalid alleges that a job referral counselor asked him to “convert” from Islam to

Christianity before the counselor would consider referring him to a security guard
position. In essence, the counselor is saying, “You convert to a different religion, and I’ll
give you that job referral.”

 Hostile environment
 Conduct that is “so severe and pervasive” that it interferes with, or impedes, the target’s

access to, or participation in, your WIOA programs and activities.
 Bullying is an example of hostile environment.
 A form of illegal discrimination.
 Example: Judy enters a welding apprenticeship program. The male students in the
program grab her breasts, whistle at her, post sexual comments about her on social
media, and show her photos of naked men and women. Judy is highly-upset, and stops
attending the program.
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Plan of action
 Have well-publicized policies prohibiting bullying and other forms of

hostile environment or quid pro quo harassment.
 Have well-publicized procedures for reporting and resolving
complaints that will alert you to incidents of harassment or hostile
environment.
 Train staff (and faculty at educational institutions) to recognize and
handle incidents of harassment and hostile environment.
 Be proactive and have regular “face time” with staff setting forth
your nondiscrimination and equal opportunity expectations (use
newsletters, radio broadcasts, meetings, memoranda, etc).
 Responsibility and respect are core expectations that must be conveyed to staff as well as

members of the public seeking to participate in your programs.
 Immediate and appropriate action is required at the first point you become aware of the
harassment or hostile environment.
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Policies and Procedures Applicable Across the Board:

Serving Persons with Disabilities
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Your obligations in a nutshell
 You must take appropriate steps to ensure that communications

with persons with disabilities are as effective as communications
with others (e.g., through use of auxiliary aids and services).
 When serving a person with a disability, you must provide

individualized attention focusing on what the person can do, and the
person must be served in an integrated setting to the maximum
extent possible.
 You must have published procedures in place for handling requests

for reasonable accommodation/modification.
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Access and equal opportunity
 WIA/WIOA Section 188 requires that individuals with disabilities be

afforded access to, and an equal opportunity to participate in and benefit
from, the program and activity alongside individuals without disabilities
 Three categories of disabilities:
 Sensory (e.g., speech, visual, hearing, touch)
 Physical (e.g., mobility, dexterity)
 Mental (e.g., cognitive, learning, intellectual, development)

 Access and equal opportunity means ensuring:
 Program access
 Physical access
 Effective communication

 29 C.F.R. §§ 38.12 (general), 38.13 (access), 38.14 (reasonable

accommodations/modifications), 38.15 (effective communication), 38.16
(service animals), 38.17 (mobility aids and devices). For WIA programs and
activities, see 29 C.F.R. §§ 37.4, 37.7-37.9.
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Effective communication:
Examples of auxiliary aids and services











Qualified readers
Notetakers
Taped texts
Audio recordings
Brailled materials
Large print materials
Captioning
Equipment, devices, and software
TDD/TTY or relay services
Qualified sign language interpreters
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WIOA:
“Competitive integrated employment”
 The Workforce Innovation and Opportunity Act of 2014
 Amends Section 504 of the Rehabilitation Act
 The amendments apply to the areas of workforce development, education, and training for persons with

disabilities

 Why?
 Congress noted that a high proportion of students with disabilities is leaving secondary education without

being employed in “competitive integrated employment,” or being enrolled in postsecondary education
 There was a substantial need to support such students as they transition from school to postsecondary
education

 The goals
 Maximize opportunities for “competitive integrated employment”
 Increase employment opportunities
 Increase opportunities for postsecondary success
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Policies and Procedures Applicable Across the Board:
Serving Limited English Proficient Persons
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Your obligations in a nutshell
 There are two central responsibilities you have when serving LEP persons:
 You must have the ability to communicate in the language (or languages) used

by a “significant number or proportion” of your service area population
(including displaying the “Equal Opportunity Is the Law” posters in the
language(s)); and
 You must assess “the particularized language needs” of the LEP individual who
communicates in a less-widely-used language. Once the language need is
assessed, you must have access to resources to enable you to communicate
with that individual.

 Each LEP person must have meaningful access to, and a meaningful

opportunity to participate in, WIOA-related programs and activities.
 Great resource: www.lep.gov
 29 C.F.R. § 37.35; 29 C.F.R. § 38.9
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Interpretation and translation
 Front line staff must know the resources and how to
access them:
 Language line services and/or bilingual staff; and
 “I speak” cards

 Communication with LEP persons occurs through:
 Qualified interpreter services; and
 Qualified translation services or oral interpretation for “vital”

documents in less-widely-used languages. 29 C.F.R. § 38.9.

 You are required to:
 Provide these services free-of-charge to the LEP person; and
 Notify each LEP person these services are available free-of-charge (see

29 C.F.R. § 38.9(g)(3) for “Babel” notice requirements).
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Formulating an LEP plan
 While each and every LEP person must be served at no cost to the

LEP person, there may be differences in how you meet this
requirement. For example:
 You may have a bilingual staff member for a significant LEP population in your

area; but
 You may use contract language line services for languages you encounter less
often.

 The four factors you consider in determining how you provide

interpretation/translation services are:
 The number (or proportion) of LEP persons in your service area;
 The frequency with which LEP persons come into contact with the program or

activity;
 The importance of the aid, benefit, service, or training being provided (core,
critical, or intensive materials versus tangential, administrative documents);
and
 Resources available to the recipient.
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Policies and Procedures Applicable Across the Board:
Handling Religious-Based Accommodation Requests
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What does this mean?
 One of the prohibited bases of discrimination under WIA/WIOA Section 188 is

“religion.”
 You cannot treat a person differently from other persons because of his/her religion

(or lack thereof).
 Sometimes, a person will ask for accommodation/modification in a WIA/WIOA-

related program or activity because of a particular practice or belief. Some examples
are:
 Dress and grooming
 Diet
 Space and time for worship or prayer
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Procedures
 You must have published procedures for handling

religious-based accommodation requests.
 The criteria you consider when handling religious-based

accommodation requests differ from the criteria you
consider when handling disability-based requests.
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Regularly Train Responsible Staff
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An ongoing necessity
 Provide initial and continuing training.

 Disparate treatment generally stems from responsible staff treating one
person differently because of how s/he speaks, looks, dresses, and so
on.
 Your procedures and criteria won’t be worth the paper they are written
on if staff:
 Doesn’t know them;

 Ignores them; or
 Deviates from them.
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Plan of Action
 For each of your WIA/WIOA-related programs and
activities (services, aid, benefits, or training):
 Note the name(s) and role(s) of each staff member in the

delivery process
 Make sure each staff member understands his/her role in
the process and the importance of that role

 All staff members should understand the procedural

steps you have established for properly serving:
 Persons with disabilities; and
 LEP persons.
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Monitor Your Programs and Activities
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Data Collection
 Data is collected in different formats for various purposes.
 Some examples in WIA/WIOA programs and activities are:
 The discrimination complaint log maintained by the EO Officer;
 Program data regarding who is taking advantage of the WIA/WIOA-

related services, aid, benefits, and training you offer;
 Census and related data informing you of the composition of the
population in your service area;
 Disability-related data and medical information pertaining to an
employee or to a participant. For example:




You may collect this information to resolve requests for reasonable
accommodation;
Or, you may collect this information to determine whether an individual
meets the “essential eligibility requirements” for the program or activity.
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Medical Data:
Special Considerations
 Medical data related to a particular individual who either (1) is

participating in your programs or activities, or (2) seeking to
participate in your programs and activities must be:
 Kept and maintained in a file that is separate from the program file on the

individual.
 Locked in a filing cabinet with limited access, or encrypted if stored
electronically.

 This is similar to your workplace practices—an employee’s medical

data is kept in separate, secured location from his or her personnel
file.
 Beware of limitations on gathering, using, and storing medical data

in the delivery of WIA/WIOA-related programs and activities.
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Medical data:
Limited access defined
 To promote nondiscrimination on the basis of disability, there

must be limited access to an individual’s medical data
 Access limited to:
 Program staff responsible for documenting eligibility, where disability is

an eligibility criterion
 First aid and safety personnel who need access in the case of an
emergency
 Government officials engaged in enforcing WIA/WIOA Section 188
compliance
 Supervisors, managers, and other necessary personnel who decide
“reasonable” accommodations or modifications for individuals

 29 C.F.R. §§ 37.29 and 38.41
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Program data:
Who is covered?
 Enables you and the U.S. Department of Labor to perform

statistical analyses to ensure compliance.
 Data is collected on a variety of individuals taking
advantage of your programs and activities, including:
 Applicants
 Registrants
 Eligible applicants and eligible registrants

 Participants
 Terminees
 Employees and applicants for employment, where appropriate.
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Program data:
What is collected?
 The U.S. Department of Labor requires that you collect the following data:






Race/ethnicity (using U.S. Office of Management and Budget guidelines)
Sex
Age
Disability status, if known
For registrants, participants, and terminees, LEP and preferred language also must be
recorded

 Keep in mind data pertaining to “disability” is obtained only on a voluntary

basis.
 NOTE: Beginning on January 3, 2019, the “limited English proficiency and
preferred language” of each applicant, registrant, participant, terminee,
applicant for employment, and employee must be collected.
 Demographic data is collected from the point of initial service; that is, from the
point a person is asked by the recipient to provide personal information (e.g.,
name, address, Social Security number).
 29 C.F.R. § 37.37; 29 C.F.R. § 38.41
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Program data:
What is its purpose?
 Generally, this data is used for:
 Recordkeeping;
 Reporting;
 Determining eligibility (where appropriate) for participation in your WIOA

program or activity; and
 Other use as authorized by law.

 You will also use this data to see if there are any discrepancies

between the composition of your overall service area
population, and the composition of folks:
 Coming through your doors; and
 Accepted into your programs and activities.
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Data:
How long is it kept?
 The U.S. Department of Labor requires that data be
maintained for not less than three years:
 From the close of the applicable program year for Program

Data; and
 From the date of resolution of the complaint for the
Discrimination Complaint Log.
29 C.F.R. §§ 38.41-38.45.
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Compliance and enforcement
 Recipient receives notice of right to a hearing before an

Administrative Law Judge prior to enforcement for
noncompliance
 “New funding” deferred until decision is rendered

 Possible remedies for noncompliance:
 Suspend, terminate, or deny funding in whole or in part
 Referral to the Attorney General
 Injunctive relief

 29 C.F.R. §§ 37.60-37.69; 29 C.F.R. §§ 38.110-38.111
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Plan of Action
 EO Officers and agency heads should review policies and procedures

related to data collection and maintenance.
 Make sure medical data is kept in a secure, confidential location
with limited access, and that such information on an individual is
kept separate from the individual’s program file or employment file.
 Based on the composition of your service area population, look for
deficiencies in the folks actually coming to you for services, aid,
training, or benefits (e.g., a disconnect between the census data of
your service area and your program data). And, of the folks coming
through your doors, look at the folks who are actually accepted in
your training program, or actually granted benefits, services, or aid.
 Look for problem areas in your discrimination complaint log.
84

Seena Foster
Principal
Title VI Consulting
Alexandria, Virginia
www.titleviconsulting.com
seena@titleviconsulting.com
Publication on the Internet is prohibited.

Seena Foster
Principal
Title VI Consulting
Alexandria, Virginia
www.titleviconsulting.com
seena@titleviconsulting.com
Publication on the Internet is prohibited.

Building blocks
 Step 1: Determining the presence of “jurisdiction” to consider a discrimination complaint;
 Step 2: Developing a complaint investigation plan (CIP);
 Step 3: Framing the issue for the parties;
 Step 4: Develop interrogatories;
 Step 5: Issuing the letter of acceptance;
 Step 6: Gathering and analyzing information; and

 Step 7: Writing the notice of final action.

Each step in this process depends on the correctness of the preceding step.
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What we want to achieve
 Consistency
 Efficiency
 Accuracy
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Complaints
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The laws that apply to you
 Title VI of the Civil Rights Act of 1964 (race, color, national origin)
 Section 504 of the Rehabilitation Act of 1973 and Title II of the








Americans with Disabilities Act of 1998 (ADA) as amended (disability)
The Age Discrimination Act of 1975 (any age)
Title IX of the Education Amendments Act of 1972 (gender in
educational programs and activities)
Section 188 of the Workforce Innovation and Opportunity Act of 2014
(race, color, national origin, citizenship, political affiliation or belief,
religion, sex, WIOA participant status, any age, and disability)
Retaliation is prohibited by all of the laws
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The burden
 For the vast majority of complaints, the charging party need only

demonstrate the prohibited basis of discrimination was a motivating
factor for the adverse action, even though other non-discriminatory
factors also may have motivated the action. Price Waterhouse v.
Hopkins, 490 U.S. 228 (1989).
 Preponderance of the evidence required
 It is 50.1% more likely than not that prohibited discrimination occurred
 If you find the evidence in equipoise (50/50), then there is insufficient evidence

to support a finding that discrimination occurred.

 The “but-for” standard applies to:
 Complaints alleging retaliation. The “but-for” standard is more difficult to

meet. University of Texas Southwestern Medical Center v. Nassar, 133 S. Ct.
2517 (2015).
 Age-based workplace discrimination complaints under the Age Discrimination
in Employment Act. Gross v. FBL Financial Services, Inc., 557 U.S. 167 (2009).
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Three types of complaints
 Individual
 John comes to you and says, “I’ve been denied training because I am black.”
 Janet and her mother come to you and say, “Janet has been denied entry into the welding

apprenticeship program because she is a woman.”
 Attorney Smith files a complaint on behalf of Thomas alleging Thomas was denied access
to apply for UI benefits because he is deaf.

 Class action (must be accompanied by written consent of individuals)
 Multiple “individual” complaints that allege the same adverse action on the same basis

(these folks are “similarly-situated”)
 For example, Tina, Julia, Marco, and Roberto allege they could not complete the
registration process for orientation because they are limited English proficient.

 Third party
 Unless you have one or more “individual” complaints filed by the third party (e.g., a

parent filing on behalf of a child, or a legal representative authorized to file on behalf of
another individual), you do not use these procedures.
 In response to third party complaints (e.g., a complaint filed by La Raza or the National
Disability Rights Network on behalf of their constituents), you will conduct monitoring
and/or a compliance assistance review.
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Establishing Jurisdiction

“Technical” requirements
 The “jurisdiction checklist” in your templates packet will take you through

each of the steps we will cover here.
 Each technical requirement must be met:
 The complaint must be in writing;
 The Complainant’s name, address, or other contact information must be stated;
 The Respondent must be identified; and
 The complaint must be signed by the Complainant or his/her representative.

 Failure to establish any one of these requirements, even after giving the

Complainant an opportunity to do so, compels a finding of no jurisdiction.
 A word about “anonymous” complaints.
 Should not be processed using these procedures.
 Should be used to conduct monitoring and/or a compliance assistance review to see what

is happening.
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“Substantive” requirements
 You have established that each of the “technical”

requirements were met.

 Each of the following “substantive” requirements also must be

met:

 The Respondent is a “recipient” under the applicable laws, i.e., a

recipient of WIOA Title I funds or is part of the system of delivering
WIOA programs and activities;
 The complaint has “apparent merit”—i.e., an adverse action stemming
from a prohibited basis of discrimination under WIOA Section 188 is
alleged; and
 The complaint is filed within 180 days of the date of the discriminatory
act (timeliness).
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A closer look at “adverse action”
 Examples of “adverse actions” that can occur in the delivery

of WIOA-related programs and activities include:
 Denial of access to services, aid, training, or benefits

 Denial of application for, or enrollment in, services, aid, training, or benefits
 Offering segregated services, aid, training, or benefits
 Offering different (lesser) services, aid, training, or benefits

 Examples of employment-related “adverse actions”

prohibited under WIOA are:
 Non-promotion
 Non-selection
 Adverse performance appraisals
 Termination
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The discrimination complaint log
 You are required to maintain a complaint log of each written, signed

discrimination complaint (individual or class action) you receive.
 Data must be kept for a period of not less than three (3) years from the
date of resolution of the complaint.
 The data collected for your log must include







Date of the complaint filing;
Name of the Complainant;
Date of the alleged adverse action;
Asserted “basis” of discrimination;
The results of any alternative dispute resolution or mediation; and
Outcome.

 Discrimination complaints must be included on your log; program

complaints are not.
Discrimination complaints allege an adverse action on a prohibited “basis” (race, color, national origin,
and the like). For example, Jane alleges she received lower unemployment insurance benefits because
she is Asian.
 Program complaints allege an adverse action on a non-prohibited “basis.” For example, Jane alleges
she received lower unemployment insurance benefits because the formula used to calculate the
benefits is too restrictive.
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I’ve used the jurisdiction checklist, what happens next?
 If you find you do not have authority to investigate a complaint, this means the

complaint does not meet all the technical and substantive requirements.
 You must notify the Complainant.
 You will select one of two templates to use:



All grounds except untimeliness; or
The complaint is untimely.

 If you find you do have authority to investigate the complaint, this means:
 All the technical and substantive requirements are met;
 You will issue a “Notice of Acceptance” to the Complainant and to the Respondent.
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If I issue a “no jurisdiction” notice,
what does this mean?
 There is no further investigation of the complaint.
 You have determined, after providing the Complainant an

opportunity to clarify, that:
 One or more of the “technical” requirements was not met; or
 One or more of the “substantive” requirements was not met:





The complaint was NOT timely filed; or
The Respondent is NOT a “recipient” under the applicable laws; or
The complaint does NOT have “apparent merit.”
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Why do I have to respond in writing if there
is no jurisdiction?
 Federal law requires that you inform the Complainant in writing.

 You must tell the Complainant the basis for your decision. The templates are

designed to make this easy for you to do.

 You must use clear, concise language. The templates are designed to help you do

that.

 You must notify the Complainant of any further rights.
 These rights are established by federal law.
 The templates already have these rights included to make your job easier.
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Review rights
 For untimely complaints, you must provide the following notice (which is

already included in your template):
 Notice: Your complaint has been found untimely because it was not filed within 180 days

of the alleged act of discrimination. However, you may request a waiver of the 180 day
time limit for filing a complaint by demonstrating “good cause.” Any request for waiver
must be submitted in writing to the Director of the Civil Rights Center, U.S. Department of
Labor, 200 Constitution Avenue, NW, Washington, DC 20210. The Director of the Civil
Rights Center has the sole discretion to grant or deny a request for waiver.
 Keep in mind: Timeliness should be considered only if all other jurisdictional
requirements were met. Do not waste the time of the CRC and the parties in a waiver
proceeding if there is no jurisdiction for another reason.

 And, each determination template in your packet contains the following federallyrequired notice:
 If you are dissatisfied with this Notice of Final Action, you may file a complaint with the

Civil Rights Center, U.S. Department of Labor, 200 Constitution Avenue, NW, Washington,
DC 20210. The complaint must be filed within 30 days of the date on which you received
this Notice.
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The investigation begins:
You determined you have jurisdiction to investigate the
complaint
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Starting the investigation
 A complaint investigation plan must be developed;
 Issues must be carefully framed for the parties;

 Interrogatories must be developed; and
 A written notice of acceptance of the complaint must be sent to all parties.
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The Complaint Investigation Plan

Importance of the
complaint investigation plan
 Central to a sound investigation and well-reasoned decision
 Your roadmap during the investigation to make sure that you are thorough and

remain focused on the issues

 Requires identification and development of the following:






“Issue” and “basis” of the complaint;
Legal theory of the complaint;
Elements of proof for the identified legal theory;
Information/data on file; and
Whether further information is needed and the source(s) of that information.
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Main Components
Knowing the following will enable you to determine
the parties burdens in a particular complaint:
 Basis;
 Issue; and
 Legal theory.
Failure to correctly determine these
components of the discrimination complaint will
hinder your investigation.
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Basis
 Under this section of the complaint investigation plan, you identify the

“basis” of alleged discrimination.

 The prohibited “bases” of discrimination under WIOA Section 188 are:












Race;
Color;
National origin;
Age;
Citizenship;
Gender;
Religious belief or practice;
Political affiliation or belief;
Disability;
WIOA-participant status; and
Retaliation for initiating or participating in a WIOA-related enforcement matter.
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Issue
 Identify the “issue” of discrimination set forth in the

complaint.
 Some examples include, but are not limited to, the following:
 Denial of enrollment;
 Denial of testing;
 Denial of training;
 Denial of access to aid, training, services, or benefits;
 Denial of employment referral;
 Segregated treatment;

 Offering lesser services;
 Denial of a contract; or
 Denial of accommodation.
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Legal Theory
 What is the “legal theory” under which the complaint will be
investigated?

 This determines the course of the investigation, including how you frame
the issues and what questions you ask of the parties.
 It is very important that you get this right.
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Three types of legal theories
 Disparate treatment
 Generally arises when staff is inconsistent in applying policies, procedures, or criteria to

individuals
 Example: Steve refers men to higher-paying positions at Widget Manufacturing Company,
and refers similarly-qualified women to lower paying jobs.

 Disparate impact
 Generally arises when a seemingly neutral policy or procedure, which is applied

consistently to everyone, has the effect of excluding classes of persons
 Example: Ladka’s native language is Polish and she is unable to complete the UI benefits
forms, which are available only in English.

 Reasonable accommodation or reasonable modification
 Some disability-based and religious-based complaints will involve this legal theory but,

keep in mind, some of these complaints will fall under the “disparate treatment” legal
theory.
 Example: Joshua, who is in a wheelchair, files a complaint stating he cannot access a
computer training course located on the second floor of a building without an elevator.
He asks that the course be moved to the first floor of the building.
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Elements of proof:
Disparate Treatment
 The following elements are set forth in your complaint investigation plan:


Is the Complainant is a member of a protected group (e.g., race, national origin, gender, and the like)?



Did the Complainant meet the essential eligibility requirements for the benefits, services, aid, or training at issue?



Did the Complainant suffer an “adverse action” by the Respondent (e.g., denial of enrollment in a training program, segregated treatment,
or termination from employment)?



Was an individual, or group of individuals not of the Complainant’s protected group granted the access/job/benefits/training/services/aid
that the Complainant was denied?



Did the Respondent offer legitimate, nondiscriminatory reasons for the “adverse action”?



If reasons were offered by the Respondent, did the Complainant demonstrate that these reasons were pre-textual (e.g., false, inaccurate, or
the like)?

 These are the questions you will be investigating.
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Elements of Proof:
Reasonable Accommodation/Modification (Disability)
 The following elements are set forth in your complaint investigation plan template
at page 35 of your packet:


Is the Complainant an “individual with a disability”? Here you look at whether the disability limits the
Complainant in performing a “major life activity.”



Is the Complainant a “qualified” individual with a disability? In other words, does the Complainant
meet the job qualifications, or the essential eligibility requirements for the benefits, services, aid, or
training regardless of the disability?



Did the Complainant request accommodation/modification?



Did the Respondent fail/refuse to provide “reasonable” accommodation/ modification despite a legal
obligation to provide same, or did the Respondent offer reasonable accommodation/modification that
was refused by the Complainant?

 These are the questions you will be investigating.
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Elements of Proof:
Reasonable Accommodation/Modification (Religion)
 The following elements are set forth in your complaint investigation plan

template at page 37 of your packet:


Does the Complainant have a bona fide religious belief or practice?



Does the Complainant meet the “essential eligibility requirements” for the benefits, services, aid, or
training?



Did the Complainant request accommodation/modification?



Did the Respondent fail/refuse to provide “reasonable” accommodation/modification despite a legal
obligation to provide same, or did the Respondent offer accommodation/modification that was
refused by the Complainant?

 These are the questions you will be investigating.

113

Elements of Proof:
Disparate Impact
 Here, you received a complaint alleging that your policies and

procedures are discriminatory such that certain demographic groups
within your population cannot get served.

 The following is a list of things you’ll be looking at to determine

whether there is a problem:

 Does the policy, practice, or procedure utilized by Respondent effectively deny

access to the benefit, aid, training, or service to persons of a particular
protected class (e.g., disability, limited English proficiency, and so on)?
 If so, the burden shifts to Respondent to demonstrate “business necessity” for
the practice or policy.
 The Complainant has an opportunity to rebut Respondent’s proffer of “business
necessity” by demonstrating other means available to achieve the same
objective with less discriminatory impact.
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Framing the issues for the parties

Key crossroads in the investigation
 If the issues are framed incorrectly at this stage, the
investigation will:
 Go in the wrong direction; and
 Be a complete waste of time.

 The issues must be FOCUSED, TIGHT, SPECIFIC.
 “Did the respondent discriminate against the Complainant?”

will not get the job done.
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How to frame the issue:
Learning the formula
 Focus on who, what, when, and where.
 We are not yet concerned with the how and why of things—

that will come with the investigation as it unfolds.
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Formula for Disparate Treatment
 Whether, on (date of alleged adverse act), the Complainant’s
(request/application/bid/proposal/ access) for (specific

service/aid/training/ benefits/job) was denied by Respondent based on
the Complainant’s (identify the basis) (e.g., identify the specific basis).
 Example: Whether, on August 20, 2021, the Complainant’s application
for unemployment insurance benefits was denied by Respondent based
on the Complainant’s national origin (e.g., Hispanic).
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Formula for Reasonable
Accommodation/Modification
 Whether, on (date of alleged adverse act), the Complainant was denied “reasonable

(accommodation/modification)” by Respondent to (provide/allow) the Complainant (to/access to)
(identify specific issue) based on the Complainant’s (disability/religion) (e.g., identify the specific
basis).

 Example 1 (disability-based): Whether, on August 20, 2021, the Complainant was denied “reasonable

accommodation” by Respondent to allow the Complainant access to apply for unemployment
insurance benefits based on the Complainant’s disability (e.g., blind); or

 Example 2 (religion-based): Whether, on August 20, 2021, the Complainant was denied “reasonable

modification” by Respondent for the training session to be held on a day other than Saturday based
on the Complainant’s religion (e.g., Jewish).
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Drafting interrogatories

Visualize information needed
 Using the complaint investigation plan, you will develop

interrogatories for each of the parties.

 Your interrogatories will depend on the “legal theory” of the

complaint.

 Think about the Complainant’s allegations, and what initial

information you will need from both parties to discern what
happened.
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Core documentation
 For employment-related issues, we are looking for documentation and data related to bona fide

occupational requirements and the essential duties of the job.
 For delivery of WIOA-related programs and activities, we are looking for documentation and data

related to the “essential eligibility requirements” for the service, aid, training, or benefit.
 Civil Rights Investigations under the Workforce Investment Act, contains sample questions for every

type of:
 (1) legal theory (disparate treatment, reasonable accommodation, and reasonable modification), and
 (2) prohibited basis (e.g., race, disability, gender, religion, age, and so on); and
 (2) issue (e.g., denial of access, denial of benefits, denial of services, termination, non-selection, harassment and hostile

environment, and so on).
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Letter of Acceptance

Overview
 At this point you have:
 (1) determined there is jurisdiction to investigate this complaint;
 (2) developed a complaint investigation plan based on the legal theory

of the complaint;
 (3) framed the issues for the parties; and
 (4) developed a set of interrogatories for each party.

 Now, you must prepare the “Notice of Acceptance.”

 Your templates packet contains a “Notice of Acceptance”

for you to use at page 21.
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Purpose of the letter
 Notification must be sent to all entities that may be found jointly and severally liable;

 The letter must set forth the Complainant’s due process rights; and
 Interrogatories (seeking additional information) may be attached to the letter. These

questions should be developed based on information identified as needed in your
complaint investigation plan.
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Content of the letter
 Include a statement of the allegations:
 Be specific regarding the alleged actions;
 Include the time period involved; and
 State the specific organizational unit and/or position title(s) of the individual(s)

alleged to have discriminated against the Complainant.

 Provide specific due dates for position statements from the parties.
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Mediation
 Let the parties know about this opportunity in the letter of

acceptance.

 If the allegation is a denial of access to apply for a service,

benefit, aid, training, or job, then mediation may be very
useful.

 Keep in mind, “access” is not always related to disability.
 For example, a limited English proficient person cannot read the form

that must be completed for UI benefits. This is a disparate treatment
complaint alleging denial of access based on national origin. Mediation
could help resolve this matter without the need for a full-blown
investigation.

 The parties must be informed that (1) they cannot be charged

for mediation services, and (2) mediation is voluntary.
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Gathering and analyzing the information

An example:
A “disparate treatment” complaint
 Recall from our discussion of the complaint investigation plan for disparate treatment, the

Complainant must demonstrate a prima facie case of discrimination: (1) the Complainant is a
member of a protected class; (2) the Complainant either sought to enroll/apply (or enrolled/applied)
for a service, benefit, aid, training, or job; and (3) Respondent denied the Complainant access to
enroll/apply, or denied the enrollment/application.

 The burden shifts to Respondent to present legitimate, nondiscriminatory reasons for its conduct

such as demonstrating that the Complainant was not qualified for the job, or did not meet the
essential eligibility requirements for the service, benefit, aid, or training at issue.

 The burden shifts back to the Complainant to demonstrate that the Respondent’s proffered reasons

are pre-textual, and the actual reason for Respondent’s conduct stemmed from discrimination on a
prohibited basis.
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Interviewing the parties
 Listen actively and without agreeing or disagreeing with what is said.
 Do not prejudge the complaint either way during this stage of the
investigation.
 Just take notes, gather any relevant documentation and names of
witnesses, and get clarification of each party’s version of the events.

130

Start with the Complainant
 The first interview should be with the Complainant. Why?
 S/he filed the complaint; and
 The Complainant carries the burden of persuading you that prohibited
discrimination took place.
 Start with an open, non-judging question like, “Explain to me in detail

what occurred on January 3.”
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Take notes
 Take notes as the Complainant explains his/her version of events including the names of all people

directly involved and the names of any witnesses.

 With a list of “essential eligibility requirements” or job requirements in hand, ask the Complainant to

describe how s/he meets the requirements or is qualified. Again, DO NOT offer any judgment in the
form of agreement or disagreement; merely take notes.

 Ask the Complainant how s/he would like the complaint resolved.
 At no point during this interview, should you tell the Complainant that s/he does or does not have a

case. This type of determination must be made in writing after completion of the entire investigation.
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Move to the Respondent
 To keep the investigation focused, start the interview with something like, “As you are aware, I

received a complaint from Jane Smith alleging gender-based discrimination in the employment
referral process. Would you describe in detail what occurred with regard to providing an employment
referral for Ms. Smith on January 3?”

 Ask Respondent to explain its employment referral process in general. Collect any written policies,

procedures, or other criteria used by Respondent in processing applications for employment referrals.

 To the extent the policies/procedures/criteria were not followed with regard to Ms. Smith, ask

Respondent to explain why.
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Take notes
 As with the Complainant, take notes of your interviews with each identified Respondent.
 Go over each of the “essential eligibility requirements” or each job qualification, and ask Respondent to explain

how the Complainant met, or did not meet, each requirement or bona fide occupational requirement.

 Again, you are not prejudging the case here. You are only taking notes and gathering documentation.
 When interviewing the Respondent, ask how s/he would like to see this complaint resolved.
 Advise the Respondent that you will gather the Complainant’s input regarding the Respondent’s reasons for
denying the benefit, service, aid, training, or job at issue, and then take all information provided by the parties,
review it, and issue a written decision.
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Move back to the Complainant
 At this point, you have conducted an initial interview of the Complainant and interviewed the Respondent. Now, the
Complainant has the last word because the Complainant carries the burden of persuading you it is more likely than not s/he
suffered prohibited discrimination.

 Here, you will let the Complainant know what reasons Respondent has proffered for its alleged discriminatory conduct. With
regard to each reason given by the Respondent, ask the Complainant to explain how or why that reason is false or otherwise
incorrect.
 Again, take notes only. Do not engage in any form of agreement or disagreement with the Complainant, or indicate in any way
that you have reached a decision.
 Listen to the Complainant. Give the Complainant every opportunity to establish a case of prohibited discrimination.
 Advise the Complainant that you will take all information provided by the parties and witnesses, review it, and issue a written
decision.
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Interviewing “witnesses”
 Do not attempt to interview every “witness” named by

the parties.
 Second or third-hand witnesses who “heard it through
the grapevine” generally are not reliable, and they
should not be interviewed for this reason.
 First-hand witnesses should be interviewed only if you
determine:
 There is a factual dispute between the Complainant’s and Respondent’s

versions of events; and
 The fact in dispute is essential to deciding the matter. Irrelevant facts
that do not aid in deciding the complaint do not need to be pursued.
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Organize the evidence
 Take a look at the complaint investigation plan.
 Note what evidence you have for each element of proof.
 Organize the evidence according to the elements of proof.
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Comparison of positions
 Complainant’s position

 Respondent’s position statement/affidavits

statement/affidavit/ complaint
 Supporting documentation provided by
the Complainant
 Witnesses identified by the
Complainant and their knowledge of
events

 Respondent’s written/actual policies,

criteria, and procedures
 Respondent’s unwritten criteria, policies,
and procedures
 Witnesses identified by the Respondent
and their knowledge of events
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Centerpieces of these investigations
 What are the policies, criteria, and procedures used for delivering the program or

activity at issue?
 Were these policies , criteria, and procedures applied evenly to all potential beneficiaries including the

Complainant? If not, why not?
 Do the policies, criteria, and procedures, even consistently applied, have the effect of excluding persons of
the Complainant’s protected class?

 What are the essential eligibility requirements for the program or activity?
 Were these essential eligibility requirements applied evenly to all potential beneficiaries including the

Complainant? If not, why not?
 Do the essential eligibility requirements, even consistently applied, have the effect of excluding persons of
the Complainant’s protected class?
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The “Notice of Final Action”

Elements of the Final Determination:
An Overview

 Write in a manner that is clear, concise, and easily

understandable.
 Use the template provided in your packet at page 39.
 Structure of the determination:
 Statement of jurisdiction;
 Issues accepted;
 Findings of fact
 Legal standard;
 Application of legal standard to facts;

 Conclusions with regard to issues accepted for investigation; and
 Notice of right to file a complaint with the U.S. Department of Labor’s

Civil Rights Center.
141

Statement of jurisdiction
 Lets the parties know the source of your authority to investigate and
decide the matter. Your template provides this statement for you at
page 40.
 Provides a brief statement of the case; to wit, what does the complaint
allege? Here, you will fill in some blanks in the template on page 40.
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Issues Accepted
 Should be clearly stated and should reflect the same exact issue(s) set

forth in your “Notice of Acceptance” using the template. Insert at page
41.

 In a complaint involving multiple issues, list each “issue” from the
“Notice of Acceptance” separately. It is less confusing to treat each issue
separately than to merge multiple issues into one sentence.
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Findings of fact:
Assign value to the evidence
 For each element of proof:
 Look for areas of agreement between the parties. Lock down these facts up front and focus on the areas of conflict.
 For areas of disagreement, look first to see whether the disagreement is relevant to the issue being investigated, or

whether it is some trivial or tangential issue.
 Determine which side is more persuasive on each separate, distinct element of proof. Here, watch for inconsistent or
illogical explanations from a party. Check to see whether a party’s version of events is supported by a witness or by
documentation.

 Set forth numbered findings of fact for each element of proof based on the information you gathered during the
investigation.
 Keep in mind, a finding of fact is not “he said”, “she said.” A finding of fact is “he said . . .”, “she said . . .”, and “I
find _____ because _____.” Provide a reason why you find one person’s version more credible, persuasive, or

probative than the version of another person.
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Being impartial:
Critical to your credibility
 Resolving discrimination complaints most often results

in one party prevailing over the other.
 Successful investigators do not take sides during the

investigation—they focus on gathering information.
 Prejudging either party is prejudicial to the outcome of

the investigation and will bring into question your
findings of fact and your determination.
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Legal Standard
 From your complaint investigation plan:
 Set forth the legal theory; and
 State the elements of proof for that theory.

 Lay out the “preponderance of the evidence” standard of proof, e.g., whether the

evidence presented is sufficient to convince a reasonable person that it is more
probable than not that discrimination occurred.
 This refers to quality and reliability of the evidence; and

 Witness credibility.
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Analysis:

Centerpiece of the Determination
 Other than properly framing the issues of the
investigation, and rendering your findings of fact, this
stage requires the most thought.
 Take your time and do the job well.
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What is involved
 Look at your findings of fact;
 Review the elements of proof; and
 Analyze the factual findings under each element of proof:
 Using the complaint investigation plan, note what happened to the Complainant at each

step of the process at issue;
 Determine whether the Complainant met each of the criteria used by the Respondent to
determine qualification/eligibility; and
 Under the “disparate treatment” legal theory, determine the foregoing for similarlysituated individuals of the Complainant’s group as well as of the group the Complainant
alleges was treated more favorably
 Under the “reasonable accommodation” legal theory, determine whether Respondent
was legally obliged to provide accommodation, whether accommodation requested by
Complainant in writing, and whether Respondent failed to provide reasonable
accommodation.

 Immediately obtain any required information or clarification if needed (hopefully,
you will have all the information you need at this point).
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Conclusion
 Should logically flow from your findings of fact and legal discussion
(analysis);
 Answer each issue set forth to the parties in the letter of acceptance;

and
 Be clear, concise, and reasoned in your writing.
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Right to further review
 Must be included in your “Notice of Final Action.”
 Your template already has this federally-required
notice at page 43:
If you are dissatisfied with this Notice of Final Action, you may file a
complaint with the Civil Rights Center, U.S. Department of Labor,
200 Constitution Avenue, NW, Washington, DC 20210. The
complaint must be filed within 30 days of the date on which you
received this Notice.
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